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ANNOUNCEMENT. 





We have deemed it very important that 
the new Equity Rules prescribed by the Su- 
preme Court for the federal district courts 
should appear in full in one issue. For that 
reason we have given their reproduction 
right of way over other matter in this issue. 

This has necessitated the omission of our 
leading case feature and its annotation. 
Instead, we present an extended editorial 
comment on the old equity rules, which will 
be superseded when the new rules go into 
effect. 

We made haste to get from the clerk of 
the Supreme Court an authentic copy of 
the new rules and believe that this num- 
ber of the Journal, containing them and the 
editorial comment we speak of, should be 
of immediate practical benefit to our sub- 
scribers. 

MANAGING Eprror. 








THE NEW RULES OF PRACTICE FOR THE 
FEDERAL COURTS OF EQUITY AS 
THEY ABROGATE, MODIFY OR PRE- 
SERVE THE OLD RULES. 

These new rules have been the subject 
of such earnest consideration for a long 
time by the Chief Justice and two Associate 
Justices and they indicate such a momen- 
tous advance in practice, that we have 
thought that, along with their reproduction 
in this issue, it should be indicated what 
the old rules were and the changes that 
have been made in them. 

Furthermore, we think, that it is well to 
see what is the new rule that takes the 
place of a particular old rule, or modifies 
or preserves it. This should help greatly 
in considering rulings in former cases and 
possibly in contruing the new rules them- 
selves. 





As will be seen, our plan shows the new 
rule by number and the number of the rule 
it supersedes, unless the new rule either is 
wholly new matter, or it is not easily to be 
said that it takes the place of a certain old 
one. It has called for considerable effort 
to work out this matter, but we believe the 
result is worth the pains. 

The new rules will be found published 
on page 385 of this issue. 


New RUuLes. 

Rule 1 takes the place of old Rule 1, its 
first paragraph closely following it, chang- 
ing only “circuit” to “district,” “bills, an- 
swers and other pleadings” to “any plead- 
ing,’ and omitting “and commissions” after 
“process.” It adds the second paragraph. : 

Rule 2 changes old Rule 2, which con- 
fined opening of court to “first Monday of 
every month,” in this respect only. 

Rule 3 is entirely different from old 
Rule 3, which referred to the judge mak- 
ing and directing orders and rules prepar- 
atory to hearing causes on their merits, 

Rule 4 takes the place of old Rule 4, and 
abrogates the rule of notice where an order 
has been entered in the order book and also 
“rule days.” 

Rule 5 follows closely old Rule 5, except 
it omits from among motions, etc., “grant- 
able of course,” those “for filing, bills, an- 
swers, demurrers and other pleadings,” 
“making amendments to bills, and answers” 
and “filing exceptions.” 

Rule 6 substitutes “motion day” for “rule 
day” in old Rule 6, and abolishes entry in 
order book as notice. Change in language 
is to conform. The old rule did not pro- 
vide for dispensing with a rule day. 

Rule 7 reproduces old Rule 7, except it 
omits “exigency of the” before “bill.” 

Rule 8 follows old Rule 8 down to the 
beginning of last sentence of new rule, 
which is added, except it changes “circuit” 
to “district” before ‘‘court.” 

Rule g is a reproduction of old Rule g. 

Rule ro takes the place of old Rule ga, 
very closely following its terms. 
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Rule 11 takes the place of old Rule 10, | “separate trials” under a bill of complaint 


merely omitting redundant language. 


Rule 12 takes the place of old Rules 11 
and 12, the words “and not before” stand- 
ing for the former, and the remainder be- 
ing an almost literal reproduction of the 
latter. 


Rules 13, 14 and 15 are copies respec- 
tively of old Rules 13, 14 and 15. 

Rule 16 takes the place of old Rule 18, 
old Rules 16 and 17 about entering suit as 
pending on return of subpoena as served 
and providing for appearance on rule day 
being superseded. New Rule 16 differs 
from old Rule 18 to conform to new plan. 

Rule 17 follows old Rule 19, except it 
strikes out “of the defendant” after “affi- 
ant,” which change may call for construc- 
tion as to who may be an affiant. 

Rule 18 seems not to take the place of 
any specific old rule. 

Rule 19 is an omnibus rule to cover what 
was formerly provided for in several rules, 
and also to enforce the principle of mere 
technical error not being important. 

Rule 20 similarly is intended. 

Rule 21 takes the place of old Rules 26 
and 27 and gets rid of an elaborate per- 
formance in and about a superfluous thing. 

Rules 22 and 23 go upon the principle 
that, if one is properly in court, it will pro- 
ceed. They are not substitutes for any 
particular old rules. 

Rule 24 takes the place of old Rule 24, 
which referred to signature to a “bill” only, 
and is much broader and more drastic in 
its requirements. 

Rule 25 supersedes several sections of the 
old rules, thus 20 to 23 inclusive, and 41, 
42, 43 and 44, the last four old rules re- 
ferring to Interrogating Part of a Bill, a 
practice seemingly not contemplated under 
the new rules, except after issues are made 
up, as see Rule 58. 

Rule 26 appears to have no relation to 
any particulas one of the old rules, but it 
may be said greatly to do away with the 
objection of multifariousness or for it nev- 
er to have any greater effect than causing 





retained in court. 

Rule 27 preserves old Rule 94 and adds 
the last clause of the new rule thereto. 

Rule 28 takes the place of old Rules 28, 
29 and 30, which resorted to much detail 
in stating all that is much more succinctly 
expressed. 

Rule 29 and 30 do away with old Rules 
31 to 45 inclusive, relating to demurrers, 
pleas and answers, leaving a great many 
things specifically provided for to be taken 
up and disposed of at the discretion of the 
court, and, in addition, old Rule 72 as to 
cross-bill is superseded. 

Rule 31 supersedes old Rules 45 and 66, 
the former referring to special, and the lat- 
ter, to general, replication, and follows up 
the plan abolishing cross-bill. 

Rule 32 reproduces old Rule 46. 

Rule 33 is substitute for old Rule 63, 
which authorized exceptions by the new 
rule, expressly abolished, and referred in 
no way to matters in the second sentence 
of the new rule embraced. 

Rule 34 takes the place of old Rule 57, 
which concerned a supplemental bill. 

Rule 35 is in the same terms as old Rule 
58. 
Rule 36 takes the place of old Rule 59, 
omitting “commissioner” and “master in 
chancery.” 

Rule 37 introduces matter for which the 
old rules seemed not to make specific provi- 
sion, except that old rule 49 refers to ex- 
ecutors, etc. 

Rule 38 is an abridgment of old Rule 48 
without its saving clause that “the decree 
shall be without prejudice to the rights and 
claims of the absent parties.” 

Rule 39 was old Rule 47; Rule 40, old 
Rule 54; Rule 41, old rule 50, and Rule 42, 
old Rule 51. 

Rule 43 reproduces old Rule 52, modified 
so as to abolish notice by entry in order 
book, and adds the last clause in the new 
rule. 

Rule 44 reproduces old Rule 53, except 
that the old Rule says, “by plea or answer” 
instead of “by motion or answer.” 
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Rule 45 provides for procedure by “mo- 
tion” instead of by “bill of revivor,” as in 
old Rule 56. 

Rules 46 and 47 greatly change proced- 
ure under old Rule 67, which provide for 
testimony before examiners generally and 
by the court upon due notice given. 

Rule 48 is an entirely new provision. 

Rules 49, 50 and 51 are practical em- 
bodiments of paragraphs in old Rule 67. 

Rule 52 enlarges provisions in old Rule 
67. 

Rule 53 reproduces substantially a provi- 
sion in old Rule 67. 

Rule 54 practically reproduces old Rule 
68. 

Rules 55 and 56 modify old Rule 69 by 
making it more certain about a cause being 
deemed ready for trial and making it more 
difficult to enlarge the time for taking of 
testimony by deposition. 

Rule 57 is a new provision, having no 
very definite counterpart or equivalent in 
any old rule. 

Rule 58 presents a new feature as to in- 
terrogatories, the old rules only considering 
interrogatories as constituting a part of the 
bill. This seems one of the most important 
things in the new rules. 

Rule 59 modifies old Rule. 73 and 74, 
eliminating rule day feature therein. 

Rules 60, 61, 62, 63, 64, 65 reproduce 
old Rules 75, 76, 77, 79, 80, 81. 

Rule 66 modifies old rule 83, shortening 
the time for exception. 

Rule 67 modifies. old Rule 84 by fixing 
the costs for each exception overruled or 
allowed. 

Rule 68 reproduces old Rule 83, merely 
changing “circuit” to ‘district?’ before 
“courts.” 

Rule 69 reproduces old Rule 88, with 
slight change of phraseology. 

Rule 70 reproduces old Rule 87, insert- 
ing “or judge” before “may direct.” 

Rule 71 reproduces old Rule 86. 

Rule 72 takes the place of old Rule 85, 
substituting for “an actual enrollment 





thereof,” the words: “the close of the term 
at which final decree is rendered.” 

Rule 73 supersedes old Rule 55. This 
old rule distinguished between injunction to 
stay proceedings at law and a special in- 
junction and it provided for no definite 
duration or time of notice nor any right by 
the party enjoined to shorten its being in 
force. This is one of the great changes 
made. 

Rule 74 reproduces old Rule 93. 

The old rules number 94, the last one 
being preserved in new Rule 27. The new 
Rules 75 to 80 are entirely new, and num- 
ber 81, as is seen, provides for the time of 
their going into effect, and their abrogation 
of all rules heretofore prescribed. 

We purpose in an early issue to discuss 
what we conceive to be the dominant*idea 
in the new rules, and its fundamental de- 
parture from the old theory. But, in ad- 
vance of this, we believe it will be instruc- 
tive to trace in federal decision the effect 
of the old rules in the administration of 
law. It seems certain that they were so 
far out of harmony with procedure in state 
courts of equity that special training was 
needed for the proper handling of a case in 
the federal courts, though the circum- 
stance of its being there was purely inci- 
dental. The new rules go a long way 
toward eliminating this lack of harmony. 








NOTES OF IMPORTANT DECISIONS 





CONTRACT—DURESS IN THREAT OF 
PROSECUTION OF OFFENDER. — The Su- 
preme Court of Idaho speaks in a recent case 
of what it deems one of the many changes and 
modifications in more recent years “of the com- 
mon law rule” of duress in the making of con- 
tracts and avoidance therefor. Wilbur v. 
Blanchard, 126 Pac. 1069. 

The facts of this case show that defendant 
and appellant had threatened plaintiff with 
prosecution for the crime of larceny, and by 
means of such threat had obtained from him 
money, for the recovery back of which plaintiff 
sued. The trial court instructed that the truth 
or falsity of the charge of larceny “is wholly 
immaterial to this inquiry, as one is not jus- 
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tified in extorting money from even one guilty 
of crime provided you (the jury) find any ex- 
tortion was practiced.” 

There was a verdict for plaintiff and defen- 
dant relied on authority that this instruction 
Was opposed to the common law rule. There 
are a number of cases cited and the Idaho 
court states the “old common law rule” to be 
that: ‘in order to avoid an act on the ground 
of menace of imprisonment, it must appear 
that the menace was of unlawful imprison- 
ment.” It also quotes from Hilborn v. Buck- 
nam, 78 Me. 482, 7 Atl. 272, as follows: “It is 
not duress for one who believes he has been 
wronged to threaten the wrongdoer with a civ- 
il suit; and if the wrong includes a violation 
of the criminal law thereof, it is not duress to 
threaten him with a criminal prosecution.” 

The Idaho court says this rule has been modi- 
tied and it cites Alabama, Wisconsin and Mas- 
sachusetts cases as representing modification 
of “the old common law rule.” 

It is useful to quote from Hartford Fire Ins. 
Co. v. Kirkpatrick, 111 Ala. 456, 20 So. 651, on 
this: “It was never contemplated in the law 
that either the actual or threatened use or mis- 
use of criminal process, legal or illegal, should 
be resorted to for the purpose of compelling 
the payment of a mere debt, although it may 
be justly owing or due, or to coerce the mak- 
Ing of contracts or agreements from which ad- 
vantage is to be derived by the party employ- 
ing such threats. * * * The criminal law and 
the machinery for its enforcement cannot be 
employed to interfere with that wise and just 
policy of the law that all contracts and agree- 
ments shall be founded upon the exercise of the 
free will of the parties which is the real es- 
sence of all contracts.” 

This excerpt proceeds upon the idea that the 
law never did, at any time, contemplate any- 
thing else, and the Alabama court seemed un- 
aware of its view being a modification of any 
rule at common law. 

The Wisconsin court, however, does seem to 
consider that duress now is different from for- 
merly. Galusha ¥V. Sherman, 105 Wis. 263, 81 
N. W. 495, 47 L. R. A. 417. Duress is present 
in a contract, where the alleged contracting 
party “is bereft of his free will power,” and 
“it now includes all instances where a condi- 
tion of mind of a person caused by fear of per- 
eonal injury,” etc., renders him “incompetent 
to contract with the exercise of his free will 
power.” It is said also in the instant case that 
Page on Contracts shows a diversity of view 
on this subject. This diversity seems, gener- 
ally it may be said, to arise out of the fact 
that the free right of contract is more greatly 


| 








exalted in this country than it was in com- 
mon law times, and therefore extortion may be 
predicated upon obtaining anything of value 
where one deprives another of its exercise. 
But the rule favored by the instant case ad- 
mits that, if the charge, upon which the threat 
amounting to duress is based, is true, the de- 
fendant sued for .extortion may counterclaim 
for his damages. It seems to us that it were 
logical to hold the status quo should be re- 
stored and then let the defendant who resorted 
to duress have his action at law. The court 
in effect says the defendant shall reap no ad- 


| vantage from his exertion of duress and then 


awards him an advantage. 








OF COURT OBLIGA- 


TORY? 


ARE RULES 





It is unfortunate at this time when the 
bar is urging upon the people to change all 
regulations of court procedure to the form 
of mere rules of court on the ground that 
they would not be so unbending and obliga- 
tory as statutory regulations, to have a 
prominent appellate court declare that a 
rule of court is as obligatory and as un- 
bending as a statutory regulation. 

This declaration occurred in the recent 
case of Price v. Swartz (Ind. App.), 97 
N. E. Rep. 938. The rule of court herein 
violated required an appellant to set forth 
in his brief: “(1) The nature of the action; 
(2) what the issues were; (3) how the 
issues were decided and what the judgment 
or decree was; (4) errors relied upon for 
reversal; (5) a concise statement of so 
much of the record as fully presents every 
error and exception relied on, referring to 
the pages and line of the transcript.” The 
rule is a good one and it is evident that the 
attorney for appellant negligently or ignor- 
antly violated the rule and presented a brief 
which did not at all enlighten the court in 
the matters called for by the rule. On mo- 
tion of appellee, however, the court affirm- 
ed the judgment below without considering 
the case on its merits and solely because of 
the failure of appellant to comply with the 
rules, The court said: “When a rule of 
court is adopted and published, it has the 
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force and effect of law, and is binding up- 
on the court as well as upon the parties. 
Such rule is a law of practice, extending to 
all litigants coming within its purview, and 
who have a right to assume that it will be 
uniformly enforced in conservation of their 
rights, as well as in securing the prompt and 
orderly dispatch of business. 
Billings, 152 Ind. 177, 180, 52 N. E. 803.” 


Magnuson v. 


There is no doubt that this ruling can 
reference to many of 


the older decisions of courts in every state. 


be justified by 


But the present temper of the bar and of 
the public, we believe, is opposed to the 
giving of such effect to mere rules of pro- 
cedure. The overwhelming voice of public 
opinion to-day is to the effect that no case 
shall be permitted to ride off to defeat on a 
mere technicality. All cases should be dis- 
posed of on their merits and no rule of 
court should be considered so obligatory 
upon a court as to prevent it from doing 
justice. 

Moreover, all rules of court should be 
liberally construed by the court which 
makes them, and a wide discretion exer- 
cised in their enforcement. The punish- 
ment meted out for their violation should 
rest solely upon counsel and not upon the 
client. In the case under consideration, for 
instance, it should have been sufficient, it 
seems to us, to have stricken the offending 
brief from the files and given appellant op- 
portunity to file a brief that would fully 
comply with the rules of court. 

We confess to some sympathy with the 
court in its impatience of lawyers who fail 
to qualify themselves for practicing law, 
but far superior in importance to “the 
prompt and orderly dispatch of business” 
in our courts of justice are the substantial 
rights of the litigants therein. For hun- 
dreds of years the common law _ sub- 
ordinated such rights to an exact compli- 
ance with intricate rules of pleading and 
practice and courts and lawyers have found 
it difficult to shake off the accumulated 
force of the habit thus contracted by the 
profession. It is going to be very hard to 





break down this wall of prejudice, but by 
constant criticism and earnest, thoughtful 
appeals it will in the end be finally demol- 
ished and courts will ultimately be un- 
shackled from all obligatory rules of pro- 
cedure and free to do justice between the 
parties purely on the merits of each case 
We may rest assured that we are going 
to have with us always the clumsy, unpre- 
pared lawyer whose careless pleadings are 
going to interfere with the administration 
But who is to take the blame 
for such incompetency, the client, on the 
one hand, or, on the other, the court which 
gives to him his license to practice and the 
profession that permits him to have a 
standing within its ranks? When courts 
finally reach the viewpoint that they are 
more responsible for the negligence. of their 
own officers than the clients who employ 
them, then rules of procedure will be en- 
forced so as not to affect the substantial 
A. H. R. 


of justice. 


rights of litigants. 








RULES OF PRACTICE FOR THE COURTS OF 
EQUITY OF THE UNITED STATES. 





RULE 1.—UVistrict Court Always Open for Cer- 
tain Purposes—Orders at Chambers.—The dis- 
trict courts, as courts of equity, shall be deemed 
always open for the purpose of filing any 
pleading, of issuing and returning mesne and 
tinal process, and of making and directing all 
interlocutory motions, orders, rules and other 
proceedings preparatory to the hearing, upon 
their merits, of all causes pending therein. 

Any district judge may, upon reasonable no- 
tice to the parties, make, direct and award, at 
chambers or in the clerk’s Office, and in vaca- 
tion as well as in term, all such process, com- 
missions, orders, rules and other proceedings,. 
whenever the same are not grantable of course, 
according to the rules and practice of the 
court. i 

2.—Ulerk’s Office Always Open, Eacept, Htc.— 
The clerk’s office shall be open during busi- 
ness hours on all days, except Sundays and 
legal holidays, and the clerk shall be in at- 
tendance for the purpose of receiving and dis- 
posing of all motions, rules, orders and other 


proceedings which are grantable of course. 


3.—Book Kept By Clerk and Entries There- 
in—The clerk shall keep a book known &s: 
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“Equity Docket,” in which he shall enter each 
suit, with a file number corresponding to the 
folio in the book. All papers and orders filed 
with the clerk in the suit, all process issued 
and returns made thereon, and all appearances 
shall be noted briefly and chronologically in 
this book on the folio assigned to the suit and 
shall be marked with its file number. 

The clerk shall also keep a book entitled 
“Order Book,” in which shall be entered at 
length, in the order of their making, all orders 
made or passed by him as of course and also 
all orders made or passed by the judge in cham- 
bers. 

He shall also keep an “Equity Journal,” in 
whicn shall be entered all orders, decrees and 
proceedings of the court in equity causes in 
term time. p 

Separate and suitable indices of the Equity 
Docket, Order Book and Equity Journal shall 
be kept by the clerk under the direction of the 
court. 

4.—Notice of Orders.—Neither the noting of 
an order in the Equity Docket nor its entry in 
the Order Book shall of itself be deemed notice 
to the parties or their solicitors; and when an 
order is made without prior notice to, and in 
the absence of, a party, the clerk, unless other- 
wise directed by the court or judge, shall forth- 
with send a copy thereof, by mail, to such 
party or his solicitor and a note of such mail- 
ing shall be made in the Equity Docket, which 
shall be taken as sufficient proof of due no- 
tice of the order. 


5.—Motions Grantable of Course By Clerk.— 
All motions and applications in the clerk’s 
office for the issuing of mesne process or final 
process to enforce and execute decrees; for 
taking bills pro confesso; and for other pro- 
ceedings in the clerk’s office which do not re- 
quire any allowance or order of the court or of 
a judge, shall be deemed motions and applica- 
tions grantable of course by the clerk; but the 
same may be suspended, or altered, or rescind- 
ed by the judge upon special cause shown. 

6.—Motion Day.—Each district court shall 
establish regular times and places, not less 
than once each month, when motions requiring 
notice.and hearing may be made and disposed 
of; but the judge may at any time and place, 
and on such notice, if any, as he may consider 
reasonable, make and direct all interlocutory 
orders, rulings and proceedings for the ad- 
vancement, conduct and hearing of causes. If 
the public intergst permits, the senior circuit 
judge of the circuit may dispense with the mo- 
tion day during not to exceed two months in 
the year in any district. 





7.—Process, Mesne and #inal.—The process 
of subpoena shall constitute the proper mesne 
process in all suits in equity, in the first in- 
stance, to require the defendant to appear and 
answer the bill; and, unless otherwise _pro- 
vided in these rules or specially ordered by 
the court, a writ of attachment and, if the de- 
fendant cannot be found, a writ of sequestra- 
tion, or a writ of assistance to enforce a de- 
livery of possession, as the case may require, 
shall be the proper process to issue for the 
purpose of compelling obedience to any inter- 
locutory or final order or decree of the court. 

8.—Enforcement of Final Decrees.—Final 
process to execute any decree may, if the de- 
cree be solely for the payment of money, be by 
a writ of execution, in the form used in the 
district court in suits at common law in ac- 
tions of assumpsit. If the decree be for the 
performance of any specific act, as, for example, 
for the execution of a conveyance of land or 
the delivering up of deeds or other documents, 
the decree shall, in all cases, prescribe the 
time within which the act shall be done, of 
which the defendant shall be bound, without 
further service, to take notice; and upon affi- 
davit of the plaintiff, filed in the clerk’s office, 
that the same has not been complied with 
within the prescribed time, the clerk shall is- 
sue a writ of attachment against the delinquent 
party, from which, if attached thereon, he shall 
not be discharged, unless upon a full com- 
pliance with the decree and the payment of all 
costs, Or upon a special order of the court, or 
a judge thereof, upon motion and affidavit, en- 
larging the time for the performance thereof. 
If the delinquent party cannot be found a writ 
of sequestration shall issue against his es- 
tate, upon the return of non est inventus, to 
compel obedience to the decree. If a man- 
datory order, injunction or decree for the 
specific performance of any act or contract be 
not complied with, the court or a judge, be- 
sides, or instead of, proceedings against the 
disobedient party for a contempt or by seques- 
tration, may by order direct that the act re- 
quired to be done be done, so far as prac- 
ticable, by some other person appointed by the 
court or judge, at the cost of the disobedient 
party, and the act, when so done, shall have 
like effect as if done by him. 


9.—Writ of Assistance.—When any decree or 
order is for the delivery of possession, upon 
proof made by affidavit of a demand and re 
fusal to obey the decree or order, the party 
prosecuting the same shall be entitled to a 
writ of assistance from the clerk of the court. 

10.—Decree for Deficiency in Foreclosures, 
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£tc.—In suits for the foreclosure of mortgages, 
or the enforcement of other liens, a decree 
may be rendered for any balance that may be 
found due to the plaintif€ over and above the 
proceeds of the sale or sales, and execution 
may issue for the collection of the same, as is 
provided in rule 8 when the decree is solely 
for the payment of money. 

1l.—Process in Behalf of and Against Per- 
sons Not Parties.—Every person, not being a 
party in any cause, who has obtained an order, 
or in whose favor an order shall have been 
made, may enforce obedience to such order by 
the same process as if he were a party; and 
every person, not being a party, against whom 
obedience to any order of the court may be 
enforced, shall be liable to the same process 
for enforcing obedience to such orders as if he 
were a party. 

12.—Issue of Subpoena—Time to Answer.— 
Whenever a Dill is filed, and not before, the 
clerk shall issue the process of subpoena there- 
on, as of course, upon the application of the 
plaintiff, which shall contain the names of the 
parties and be returnable into the clerk’s office 
twenty days from the issuing thereof. At the 
bottom of the subpoena shall be placed a memo- 
randum, that the defendant is required to file 
his answer or other defense in the clerk’s office 
on or before the twentieth day after service, 
excluding the day thereof; otherwise the bill 
may be taken pro confesso. Where there are 
more than one defendant,-a writ of subpoena 
may, at the election of the plaintiff, be sued 
out separately for each defendant, or a joint 
subpoena against all the defendants. 

13.—Manner of Serving Subpoena.—The serv- 
ice of all subpoenas shall be by delivering a 
copy thereof to the defendant personally or by 
leaving a copy thereof at the dwelling-house or 
usual place of abode of each defendant. with 
some adult person who is a member of or resi- 
dent in the family. 

14.—Aliags Subpoena.—Whenever any  sub- 
poena shall be returned not executed as to any 
defendant, the plaintiff shall be entitled to 
other subpoenas against such defendant, until 
due service is made. 

15.—Process, By Whom Served.—The serv- 
ice of all process, mesne and final, shall be by 
the marshal of the district, or his deputy, or by 
some other person specially appointed by the 
court or judge for that purpose, and not other- 
wise. In the latter case, the person serving 
the process shall make affidavit thereof. 

16.—Defendant to Answer—Default—Decree 
Pro Confesso.—It shall be the duty of the de- 
fendant, unless the time shall be enlarged, for 





cause shown, by a judge of the court, to file 
his answer or other defense to the bill in the 
clerk’s office within the time named in the sub 
poena as required by rule 12. In default there- 
of the plaintiff may, at his election, take an 
order as of course that the bill be taken pro 
confesso; and thereupon the cause shall be 
proceeded in ex parte, 

17.—Decree Pro Confesso to be Followed by 
Final Decree—Setting Aside Default—When 
the bill. is taken pro confesso the court may 
proceed to a final decree at any time after the 
expiration of thirty days after the entry of the 
order pro confesso, and such decree shall be 
deemed absolute, unless the court shall, at the 
same term, set aside the same. or enlarge the 
time for filing the answer, upon cause shown 
upon motion and affidavit. No such motion 
shall be granted, unless upon the payment of 
the costs of the plaintiff up to that time, or 
such part thereof as the court shall deem rea- 
sonable, and unless the defendant shall under- 
take to file his answer within such time as the 
court shall direct, and submit to such other 
terms as the court shall direct, for the purpose 
of speeding the cause. 

18.—Pleadings—Technical Forms Abrogated. 
—Unless otherwise prescribed by statute or 
these rules the technical forms of pleadings in 
equity are abolished. 

19.—Amendments Generally—The court may 
at any time, in furtherance of justice, upon such 
terms as may be just, permit any process, 
proceeding, pleading or record to be amended, 
or material supplemental matter to be set 
forth in an amended or supplemental pleading. 
The court, at every stage of the proceeding, 
must disregard any error or defect in the pro- 
ceeding which does not affect the substantial 
rights of the parties. 

20.—further and Particular Statement in 
Pleading May Be Required.—A further and bet- 
ter statement of the nature of the claim or de- 
fense, or further and better particulars of any 
matter stated in any pleading, may in any case 
be ordered, upon such terms, as to costs and 
otherwise, as may be just. 

21.—Scandal and Impertinence.—The right 
to except to bills, answers, and other proceed- 
ings for scandal or impertinence shall not ob- 
tain, but the court may, upon motion or its own 
initiative, order any redundant, impertinent or 
scandalous matter stricken out, upon such 
terms as the court shall think fit. 

22.—Action at Law Erroneously Begun As 
Suit in Equity—Transfer—lIf at any time it 
appear that a suit commenced in equity should 
have been brought as an action on the law side 
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of the court, it shall be forthwith transferred to 
the law side and be there proceeded with, with 
only such alteration in the pleadings as shall 
be essential. 

23.—Matters .Ordinarily Determinable at 
Law, When Arising in Suit in Equity to Be 
Disposed of Therein.—lf in a suit in equity a 
matter ordinarily determinable at law arises, 
such matter shall be determined in that suit 
according to the principles applicable, with- 
out sending the case or question to the law 
side of the court. 

24.—Signature of Counsel—Every bill or 
other pleading shall be signed individually by 
one or more solicitors of record, and such sig- 
natures shall be considered as a certificate by 
each solicitor that he has read the pleading so 
signed by him; that upon the instructions laid 
before him regarding the case there is good 
ground for the same; that no scandalous mat- 
ter is inserted in the pleading; and that it is 
not interposed for delay. 

25.—Bill of Complaint—Uontents.—Hereafter 
it shall be sufficient that a bill in equity shall 
contain, in addition to the usual caption: 

First, the full name, when known, of each 
plaintiff and defendant, and the citizenship and 
residence of each party. If any party be under 
any disability that fact shall be stated. 

Second, a short and plain statement of the 
grounds upon which the court’s jurisdiction 
depends. 

Third, a short and simple statement of the 
ultimate facts upon which the plaintiff asks 
relief, omitting any mere statement of evi- 
dence. 

Fourth, if there are persons other than those 
named as defendants who appear to be proper 
parties, the bill should state why they are not 
made parties—as that they are not within the 
jurisdiction of the court, or cannot be made 
parties without ousting the jurisdiction. 

Fifth, a statement of and prayer for any 
special relief pending the suit or on final hear- 
ing, Which may be stated and sought in alterna- 
tive forms. If special relief pending the suit 
be desired the bill should be verified by the 
oath of the plaintiff, or someone having knowl- 
edge of the facts upon which such relief is 
asked. 

26.—VJoinder of Causes of Action —The 
plaintiff may join in one bill as many causes 
of action, cognizable in equity, as he may have 
against the defendant. But when there is 
more than one plaintiff, the causes of action 
joined must be jgint, and if there be more than 
one defendant the liability must be one as- 
serted against all of the material defendants, 





or sufficient ground must appear for uniting 
the causes of action in order to promote the 
convenient administration of justice. If it 
appear that any such causes of action cannot 
be conveniently disposed of together, the court 
may order separate trials. : 


27.—Stockholder’s sBill—LEvery bill brought 
by one or more stockholders in a corporation 
against the corporation and other parties, 
founded on rights which may properly be as- 
serted by the corporation, must be verified 
by oath, and must contain an allegation that 
the plaintiff was a shareholder at the time of 
the transaction of which he complains, or that 
his share had devolved on him since by oper- 
ation of law, and that the suit is not a col- 
lusive one to confer on a court of the United 
States jurisdiction of a case of which it would 
not otherwise have cognizance. It must also 
set forth with particularity the efforts of the 
plaintiff to secure such action as he desires on 
the part of the managing directors or trustees, 
and, if necessary, of the shareholders, and the 
causes of his failure to obtain such action, or 
the reasons for not making such effort. 


28.—Amendment of Bill As of Course.—The 
plaintiff may, as of course, amend his bill be 
fore the defendant has responded thereto, but 
if such amendment be filed after any copy has 
issued from the clerk’s office, the plaintiff at 
his own cost shall furnish to the solicitor of 
record of each opposing party a copy of the 
bill as amended, unless otherwise ordered by 
the court or judge. 

After pleading filed by any defendant, plain- 
tif! may amend only by consent of the defend- 
ant or leave of the court or judge. 

29.—Defenses—How Presented.—Demurrers 
and pleas are abolished. Every defense in 
point of law arising upon the face of the bill, 
whether for misjoinder, nonjoinder, or insuffi- 
ciency of fact to constitute a valid cause of 
action in equity, which might heretofore have 
been made by demurrer or plea, shall be made 
by motion to dismiss or in the answer; and 
every such point of law going to the whole ora 
material part of the cause or causes of action 
stated in the bill may be called up and dis- 
posed of before final hearing at the discretion 
of the court. Every defense heretofore pre- 
sentable by plea in bar or abatement shall be 
made in the answer and may be separately 
heard and disposed of before the trial of the 
principal case in the discretion of the court. 
If the defendant meves to dismiss the bill or 
any part thereof, the motion may be set down 
for hearing by either party upon five aays’ no- 
tice, and, if it be denied, answer shall be filed 
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within five days thereafter or a decree pro 
confesso entered. 

30.—Answer — Contents—Counter-Claim.— 

The defendant in his answer shall in short 
and simple terms set out his defense to each 
claim asserted by the bill, omitting any mere 
statement of evidence and avoiding any general 
denial of the averments of the bill, but spe- 
cifically admitting or denying or explaining 
the facts upon which the plaintiff relies, unless 
the defendant is without knowledge, in which 
case he shall so state, such statement operat- 
ing as a denial. Averments other than of 
value or amount of damage, if not denied, 
shall be deemed confessed, except as against 
an infant, lunatic or other person non compos 
and not under guardianship, but the answer 
may be amended, by leave of the court or 
judge, upon reasonable notice, so as to put any 
averment in issue, when justice requires it. 
‘rhe answer may state as many defenses, in the 
alternative, regardless of consistency, as the 
defendant deems essential to his defense. 

The answer must state in short and simple 
form any counter-claim arising out of the 
transaction which is the subject matter of the 
suit, and may, without cross-bill, set out any 
set-off or counter-claim against the plaintiff 
which might be the subject of an independent 
suit in equity against him, and such set-off or 
counter claim, so set up, shall have the same 
effect as a cross-Suit, so as to enable the court 
to pronounce a’ final judgment in the same suit 
both on the original and cross-claims. 

31.—Reply—When Required—When Cause at 
Issue.—Unless the answer assert a set-off or 
counter-claim, no reply shall be required with- 
out special order of the court or judge, but the 
cause shall be deemed at issue upon the filing 
of the answer, and any new or affirmative mat- 
ter therein shall be deemed to be denied by the 
plaintiff. If the answer include a set-off or 
counter-claim, the party against whom it is 
asserted shall reply within ten days after the 
tiling of the answer, unless a longer time be 
allowed by the court or judge. If the counter- 
claim is one which affects the rights of other 
defendants they or their solicitors shall be 
served with a copy of the same within ten 
days from the filing thereof, and ten days shall 
be accorded to such defendants for filing a 
reply. In default of a reply, a decree pro con- 
fesso on the counter-claim may be entered as 
in default of an answer to the bill. 

32.—Answer to Amended Bill. — In every 
case where an amendment to the bill shall be 
made after answer filed, the defendant shall 
put in a new or supplemental answer within 





ten days after that on which the amendment 
or amended bill is filed, unless the time is en- 
larged or otherwise ordered by a judge of the 
court; and upon his default, the like proceed- 
ings may be had as in case of an omission to 
put in an answer. 

33.—tTesting Sufficiency of Defense.—Ex- 
ceptions for insufficiency of an answer are 
abolished. But if an answer set up an affirm- 
ative defense, set-off or counter-claim, the 
plaintiff may, upon five days’ notice, or such 
further time as the court may allow, test the 
sufficiency of the same by motion to strike out. 
lt found insufficient but amendable the court 
may allow an amendment upon terms, or strike 
out the matter. 

34.—Supplemental Pleading—Upon applica- 
tion of either party the court or judge, may, 
upon reasonable notice and such terms as are 
just, permit him to file and serve a supplement- 
al pleading, alleging material facts occurring 
after his former pleading, or of which he was 
ignorant when it was made, including the judg- 
ment or decree of a competent court rendered 
after the commencement of the suit determin- 
ing the matters in controversy or a part there- 
of. 

35.—Bills of Revivor and Supplemental Bills 
—r#'orm.—It shall not be necessary in any Dill 
of revivor or supplemental bill to set forth 
any of the statements in the original suit, un- 
less the special circumstances of the case may 
require it. 

36.—Officers Before Whom Pleadings Veri- 
fied.—Kvery pleading which is required to be 
sworn to by statute, or these rules, may be 
veritied before any justice or judge of any 
court of the United States, or of any State or 
‘Yerritory, or of the District of Columbia, or 
any clerk of any court of the United States, 
or of any Territory, or of the District of Co- 
lumbia, or any notary public. 

27.—Parties Generally—Intervention.—Every 
action shall be prosecuted in the name of the 
real party in interest, but an executor, ad- 
ministrator, guardian, trustee of an express. 
trust, a party with whom or in whose name & 
contract has been made for the benefit of an- 
other, or a party expressly authorized by 
statute, may sue in his own name without 
joining with him the party for whose benefit 
the action is brought. All persons having an 
interest in the subject of the action and in ob- 
taining the relief demanded may join as plain- 
tiffs, and any person may be made a defend- 
ant who has or claims an interest adverse to 
the plaintiff. Any person may at any time 
be made a party if his presence is necessary 
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or proper to a complete determination of the 
cause. Persons having a united iuteies: must 
be joined on the same side as plaintitis or de- 
fendants, but when any one refuses to join, he 
may for such reason be made a defendant. 

Anyone claiming an interest in the litigation 
may at any time be permitted to assert his 
right by intervention, but the intervention 
sha!l be in subordination to, and in recogni- 
tion of, the propriety of the main proceeding. 

38.—epresentatives of Class—VWhen the 
question is one of common or general interest 
to many persons constituting a class so nu- 
merous as to make it impracticable to bring 
them all before the court, one or more may sue 
or defend for the whole. 

39.—ADsence of persons Who Would Be 
Proper Parties.—In all cases where it shall ap- 
pear to the court that persons, who might 
otherwise be deemed proper parties to the 
suit, cannot be made parties by reason of their 
being out of the jurisdiction of the court, or 
incapable otherwise of being made parties, or 
because their joinder would oust the jurisdic- 
tion of the court as to the parties before the 
court, the court may, in its discretion, pro- 
ceed in the cause without making such per- 
sOns parties; and in such cases the decree 
shall be without prejudice to the rights of the 
absent parties. 

40.—Nominal Parties —Where no account, 
payment, conveyance, or other direct relief is 
sought against a party to a suit, not being an 
infant, the party, upon service of the subpoena 
upon him, need not appear and answer the 
bill, unless the plaintiff specially requires him 
to do so by the prayer; but he may appear 
and answer at his option; and if he does not 
appear and answer he shall be bound by all 
the proceedings in the cause. If the plaintiff 
shall require him to appear and answer he 
shall be entitled to the costs of all the -pro- 
ceedings against him, unless the court shall 
otherwise direct. 

41—Suit to Execute Trusts of Will—Heir 
As Party.—In suits to execute the trusts of a 
will, it shall not be necessary to make the 
heir at law a party; but the plaintiff shall be 
at liberty to make the heir at law a party 
where he desires to have the will established 
against him. 

42.—Joint and Several Demands.—In all 
cases in which the plaintiff has a joint and 
several demand against several persons, either 
as principals or sureties, it shall not be neces- 
sary to bring before the court as parties to a 
suit concerning such demand all the persons 
liable thereto; but the plaintiff may proceed 





against one or more of the persons severally 
liable. 

43.—Defect of Parties—Resisting Objection. 
—Where the defendant shall by his answer 
suggest that the bill of complaint is defective 
for want of parties, the plaintiff may, within 
fourteen days after answer filed, set down the 
cause for argument as a motion upon that ob- 
jection only; and where the plaintiff shall not 
50 set down his cause, but shall proceed there- 
with to a hearing, notwithstanding an objec- 
tion for want of parties taken by the answer, 
he shall not at the hearing of the cause, if the 
defendant’s objection shall then be allowed, 
be entitled as of course to an order to amend 
his bill by adding parties; but the court shall 
be at liberty to dismiss the bill, or to allow an 
amendment on such terms as justice may re- 
quire. 

44.—Defect of Parties—‘Vardy Objection.— 
It a defendant shall, at the hearing of a 
cause, object that a suit is defective for want 
of parties, not having by motion or answer 
taken the objection and therein specified by 
name or description the parties to whom the 
objection applies, the court shall be at liberty 
to make a decree saving the rights of the ab- 
sent parties. 

45.—Death of Party—Revivor.—In the event 
of the death of either party the court may, in 
@ proper case, upon motion, order the suit to 
be revived by the substitution of the proper 
parties. If the successors or representatives 
of the deceased party fail to make such appli- 
cation within a reasonable time, then any 
other party may, on motion, apply for such re- 
lief, and the court, upon any such motion may 
make the necessary orders for notice to the 
parties to be substituted and for the filing of 
such pleadings or amendments as may be 
necessary. 

46.—T'rial—Testimony Usually Taken in 
Open Court—Rulings on Objections to Evi- 
dence.—In all trials in equity the testimony 
of witnesses shall be taken orally in open 
court, except as otherwise provided by statute 
or these rules. ‘he court shall pass upon the 
admissibility of all evidence offered as in ac- 
tions at law. When evidence is offered and 
excluded, and the party against whom the 
ruling is made excepts thereto at the time, the 
court shall take and report so much thereof, 
or make such a statement respecting it, as 
will clearly show the character of the evidence, 
the form in which it was offered, the objec- 
tion made, the ruling, and the exception. If 
the appellate court shall be of opinion that the 
evidence should have been admitted, it shall 
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not reverse the decree unless it be clearly of 
opinion that material prejudice will result 
from an affirmance, in which event it shall 
direct such further steps as justice may re- 
quire. 

47.—Depositions—To Be Taken in Excep- 
tional Instances.—The court, upon application 
of either party, when allowed by statute, or 
for good and exceptional cause for departing 
from the general rule, to be shown by affi- 
davit, may permit the deposition of named 
witnesses, to be used before the court or upon 
a reference to a master, to be taken before an 
examiner or other named officer, upon the 
notice and terms specified in the order. All 
depositions taken under a statute, or under 
any such order of the court, shall be taken 
and filed as follows, unless otherwise ordered 
by the court or judge for good cause shown: 
Those of the plaintiff within sixty days from 
the time the cause is at issue; those of the 
defendant within tnirty days from the expira- 
tion of the time for the filing of plaintiff's 
depositions; and rebutting depositions by either 
party within twenty days after the time for 
taking original depositions expires. 





48.—'estimony of Expert Witnesses in Pat- 
ent and Trade-Mark Cases.—In a case involv- 
ing the validity or scope of a patent or trade- 
mark, the district court may, upon petition, 
order that the testimony in chief of expert wit- 
nesses, whose testimony is directed to matters 
of opinion, be set forth in affidavits and filed 
as follows: ‘Those of the plaintiff within forty 
days after the cause is at issue; those of the 
defendant within twenty days after plaintiff's 
time has expired; and rebutting affidavits 
within fifteen days after the expiration of the 
time for filing original affidavits. Should the 
opposite party desire the production of any 
affiant for cross-examination, the court or 
judge shall, on motion, direct that said cross- 
examination and any re-examination take 
place before the court upon the trial, and un- 
less the affiant is produced and submits to 
cross-examination in compliance with such 
direction, his affidavit shall not be used as evi- 
dence in the cause. 

4¥.—Evidence Taken Before Examiners, 
#tc.—All evidence offered before an examiner 
or like officer, together with any objections, 
shall be saved and returned into the court. 
Depositions, whether upon oral examination 
before an examiner or like officer or otherwise, 
shall be taken upon questions and answers re- 
duced to writing, or in the form of narrative, 
and the witness shall be subject to cross and 
re-examination. 





50.—Stenographer — Appointment—Fees.— 
When deemed necessary by the court or officer 
taking testimony, a stenographer may be ap- 
pointed who shall take down testimony in 
shorthand and, if required, transcribe the 
same. His fee shall be fixed py the court and 
taxed ultimately as costs. ‘The expense of 
taking a deposition, or the cost of a trans- 
cript, shall be advanced by the party calling 
the witness or ordering the transcript. 


51.—Evidence Taken Before Examiners, Etc. 
—Objections to the evidence, before an exam- 
iner or like officer, shall be in short form, 
stating the grounds of objection relied upon, 
but no transcript filed by such officer shall in- 
clude argument or debate. The testimony of 
each witness, after being reduced to writing, 
shall be read over to or by him, and shall be 
signed by him in the presence of the officer; 
provided, that if the witness shall refuse to 
sign his deposition so taken, the officer shall 
sign the same, stating upon the record the 
reasons, if any, assigned by the witness for 
such refusal. Objection to any question or 
questions shall be noted by the officer upon the 
deposition, but he shall not have power to de- 
cide on the competency or materiality or rele- 
vancy of the questions. ‘The court shall have 
power, and it shall be its duty, to deal with 
the costs of incompetent and immaterial or ir- 
relevant depositions, or parts of them, as may 
be just. 


52.—Alttendance of Witnesses Before Com- 
missioner, Master or Hxaminer.—Witnesses 
who live within the district, and whose testi- 
mony may be taken out of court by these rules, 
may be summoned to appear before a commis- 
sioner appointed to take testimony, or before 
a@ master or examiner appointed in any cause, 
by subpoena in the usual form, which may be 
issued by the clerk in blank and filled up by 
the party praying the same, or by the com- 
missioner, master, or examiner, requiring the 
attendance of the witnesses at the time and 
place specified, who shall be allowed for at- 
tendance the same compensation as for attend- 
ance in court; and if any witness shall refuse 
to appear or give evidence it shall be deemed 
a contempt of the court, which being certified 
to the clerk’s office by the commissioner, mas- 
ter, or examiner, an attachment may issue 
thereupon by order of the court or of any 
judge thereof, in the same manner as if the 
contempt were for not attending, or for refus- 
ing to give testimony in, the court. 

in case of refusal of witnesses to attend or 
be sworn or to answer any question put by the 
commissioner, master or examiner or by coun- 
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sel or solicitor, the same practice shall be 
adopted as is now practiced with respect to 
witnesses to be produced on examination be- 
fore an examiner of said court on written 
interrogatories. 

53.—Notice of ‘Taking. l'estimony Before 
Lzraminers, Etc.—Notice shall be given by the 
respective counsel or parties to the opposite 
counsel or parties of the time and place of 
examination before an examiner or like officer 
for such reasonable time as the court or officer 
may fix by order in each case. 

54.—Vepositions Under Rev. Stat. §§ 863, 
865, 866, 8&67—Cross-Examination.—After a 
cause is at issue, depositions may be taken as 
provided by sections 863, 865, 866 and 867, Re- 
vised Statutes. But if in any case no notice has 
been given the opposite party of the time and 
place of taking the deposition, he shall, upon 
application and notice, be entitled to have the 
witness examined orally before the court, or 
to a cross-examination before an examiner or 
like officer, or a new deposition taken with 
notice, as the court or judge under all the cir- 
cumstances shall order. 


55.—Deposition Deemed Published When 
#tled.—Upon the filing of any deposition or 
affidavit taken under these rules or any statute, 
‘It shall be deemed published, unless otherwise 
ordereu by the court. 

56.—On Expiration of Time for Depositions, 
Case Goes on Trial Calendar.—Aftter the time 
has elapsed for taking and filing depositions 
under these rules, the case shall be placed on 
the trial calendar. ‘hereafter no further testi- 
mony by deposition shall be taken except for 
some strong reason shown by affidavit. In 
every such application the reason why the 
testimony of the witness cannot be had orally 
on the trial, and why his deposition has not 
been before taken, shall be set forth, together 
with the testimony which it is expected the 
Witness will give. 

57.—Continuances.—After a cause shall be 
placed on the trial calendar it may be passed 
over to another day of the same term, by con- 
sent of counsel or order of the court, but shall 
not be continued beyond the term save in ex- 
ceptional cases by order of the court upon 
good cause shown by affidavit and upon such 
terms as the court shall in its discretion im- 
pose. Continuances beyond the term by con- 
sent of the parties shall be allowed on condi- 
tion only that a stipulation be signed by coun- 
sel for all the parties and that all costs in- 
curred theretofoge be paid. Thereupon an 
order shall be entered dropping the case from 
the trial calendar, subject to reinstatement 





within one year upon application to the court 
by either party, in which event it shall be 
heard at the earliest convenient day. If not so 
reinstated within the year, the suit shall be 
dismissed without prejudice to a new one. 

58.—Discovery — Interrogatories — Inspec- 
tion and Production of Documents—Admission 
of Execution or Genuineness.—The plaintiff at 
any time after filing the bill and not later than 
twenty-one days after the joinder of issue, and 
the defendant at any time after filing his 
answer and not later than twenty-one days 
after the joinder of issue, and either party at 
any time thereafter by leave of the court or 
judge, may tile interrogatories in writing for 
the discovery py the opposite party or parties 
ot facts and documents material to the sup- 
port or defense of the cause, with a note at 
the foot thereof stating which of the inter- 
rogatories each of the parties is ‘required to 
answer. But no party shall file more than one 
set of interrogatories to the same party with- 
out leave of the court or judge. 

lf any party to the cause is a public or pri- 
vate corporation, any opposite party may apply 
to the court or judge for an order allowing 
him to file interrogatories to be answered by 
any officer of the corporation, and an order 
may be made accordingly for the examination 
of such ofticer as may appear to be proper upon 
such interrogatories as the court or judge shall 
think fit. 

Copies shall be filed for the use of the inter- 
rogated party and shall be sent by the clerk 
to the respective solicitors of record, or to the 
last known address of the opposite party if 
there be no record solicitor. 


interrogatories shall be answered, and the 
answers filed in the clerk’s office, within fifteen 
days after they have been served, unless the 
time be enlarged by the court or judge. Each 
interrogatory shall be answered separately and 
fully and the answers shall be in writing, 
under oath, and signed by the party or cor- 
porate officer interrogated. Within ten days 
after the service of interrogatories, objections 
to them, or any of them, may be presented to 
the court or judge, with proof of notice of the 
purpose so to do, and answers shall be de- 
ferred until the objections are determined, 
which shall be at as early a time as is prac- 
ticable. In so far as the objections are sus- 
tained, answers shall not be required. 

The court or judge, upon motion and rea- 
sonable notice, may make all such orders as 
may be appropriate to enforce answers to in- 
terrogatories or to effect the inspection or pro- 
duction of documents in the possession of 
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either party and containing evidence material 
to the cause of action or defense of his ad- 
versary. Any party failing or refusing to com- 
ply with such an order shall be liable to at- 
tachment, and shall also be liable, if a plain- 
tiff, to have his bill dismissed, and, if a de- 
fendant, to have his answer stricken out and 
be placed in the same situation as if he had 
failed to answer. 

By a demand served ten days before the 
trial, either party may call on the other to ad- 
mit in writing the execution or genuineness 
of any document, letter or other writing, sav- 
ing all just exceptions; and if such admission 
be not made within five days after such serv- 
ice, the costs of proving the document, letter 
or writing shall be paid by the party refusing 
or neglecting to make such admission, unless 
at the trial the court shall find that the re- 
fusal or neglect was reasonable. 





59.—Reference to Master—Exceptional, Not 
Usual.—Save in matters of account, a refer- 
ence to a master shall be the exception, not 
the rule, and shall be made only upon a show- 
ing that some exceptional condition requires 
it. When such a reference is made, the party 
at whose instance or for whose benefit it is 
made shall cause the order of reference to be 
presented to the master for a hearing within 
twenty days succeeding the time when the 
reference was made, unless a longer time be 
specially granted by the court or judge; if 
he shall omit to do so, the adverse party shall 
be at liberty forthwith to cause proceedings to 
be had before the master, at the costs of the 
party procuring the reference. 

6U0.—Proceedings Before Master.—Upon every 
such reference, it shall be the duty of the mas- 
ter, as soon as he reasonably can after the 
same is brought before him, to assign a time 
and place for proceedings in the same, and to 
give due notice thereof to each of the parties, 
or their solicitors; and if either party shall 
fail to appear at the time and place appointed, 
the master shall be at liberty to proceed ez 
parte, or, in his discretion to adjourn the ex- 
amination and proceedings to a future day, 
giving notice to the absent party or his solicit- 
or of such adjournment; and it shall be the 
duty of the master to proceed with all rea- 
sonable diligence in every such reference, and 
with the least practicable delay, and either 
party shall be at liberty to apply to the court, 
or a judge thereof, for an order to the master 
to speed the proceedings and to make his re- 
port, and to certify to the court or judge the 
reason for any delay. 


61—Master’s Report—Documents Identified 





But Not Set Forth—In the reports made by 
the master to the court, no part of any state 
of facts, account, charge, affidavit, deposition, 
examination, or answer brought in or used 
before him shall be stated or recited. But 
such state of facts, account, charge, affidavit, 
deposition, examination, or answer shall be 
identified, and referred to, so as to inform the 
court what state of facts, account, charge, affi- 
davit, deposition, examination, or answer were 
so brought in or used. 

62.—Powers of Master—The master shall 
regulate all the proceedings in every hearing- 
before him, upon every reference; and he shall 
have full authority to examine the parties in 
the cause, upon oath, touching all matters 
contained in the reference; and also to require 
the production of all books, papers, writings, 
vouchers, and other documents applicable there- 
to; and also to examine on oath, viva voce, all 
witnesses produced by the parties before him, 
or by deposition, according to the acts of Con- 
gress, or otherwise, as here provided; and also 
to direct the mode in whjch the matters re- 
quiring evidence shall be proved before him; 
and generally to do all other acts, and direct 
all other inquiries and proceedings in the mat- 
ters before him, which he may deem neces- 
sary and proper to the justice and merits there- 
of and the rights of the parties. 

63.—Horm of Accounts Before Master.—All 
parties accounting before a master shall bring 
in their respective accounts in the form of 
debtor and creditor; and any of the other 
parties who shall not be satisfied with the ac- 
count so brought in shall be at liberty to ex- 
amine the accounting party viva voce, or upon 
interrogatories, as the master shall direct. 

64.—former Depositions, Etc., May Be Used 
Before Master.—All affidavits, depositions and 
documents which have been previously made, 
read, or used in the court upon any proceeding 
in any cause or matter may be used before the 
master. 

65.—Claimants Before Master Examinable by 
Him.—The master shall be at liberty to exam- 
ine any creditor or other person coming in to 
claim before him, either upon written inter- 
rogatories or viva voce, or in both modes, as 
the nature of the case may appear to him to 
require. The evidence upon such examina- 
tions shall be taken down by the master, or 
by some other person by his order and in his 
presence, if either party requires it, in order 
that the same may be used by the court if 
necessary. 

66.—Return of Master’s Report—Ezceptions 
—Hearing.—The master, as soon as his report 
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is ready, shall return the same into tue clerk’s 
office and the day of the return shall be enter- 
ed by the clerk in the Equity Docket. The 
parties shall have twenty days from the time 
of the filing of the report to file exceptions 
thereto, and if no exceptions are within that 
period tiled by either party, the report shall 
stand confirmed. If exceptions are filed, they 
shall stand for hearing before the court, if 
then in session, or, if not, at the next sitting 
held thereafter, by adjournment or otherwise. 


67.—Costs on Exceptions to Master’s Report. 
—In order to prevent exceptions to reports 
from being filed for frivolous causes, or for 
mere delay, the party whose exceptions are 
overruled, shall, for every exception overruled, 
pay five dollars costs to the other party, and 
for every exception allowed shall be entitled 
to the same costs. 

68.—Appointment and Compensation of 
Masters—tThe district courts may appoint 
standing masters in chancery in their respec- 
tive districts: (a majority of all the judges 
thereof concurring in the appointment), and 
they may also appoint a master pro hac vice 
in any particular case. The compensation to 
be allowed to every master shall be fixed by 
the district court, in its discretion, having re- 
gard to all the circumstances thereof, and the 
compensation shall be charged upon and borne 
by such of the parties in the cause as the court 
shall direct. The master shall not retain his 
report as security for his compensation; but 
when the compensation is allowed by the 
court, he shall be entitled to an attachment 
for the amount against the party who is or- 
dered to pay the same, if, upon notice thereof, 
he does not pay it within the time prescribed 
by the court. 

69.—Petition for Rehearing.—Every petition 
for a rehearing shall contain the special mat- 
ter or cause on which such rehearing is appli- 
ed for, shall be signed by counsel, and the 
facts therein stated, if not apparent on the 
record, shall be verified by the oath of the par- 
ty or by some other person. No rehearing 
Shall be granted after the term at which the 
final decree of the court shall have been en- 
tered and recorded, if an appeal lies to the Cir- 
cuit Court of Appeals or the Supreme Court. 
But if no appeal lies, the petition may be ad- 
mitted at any time before the end of the next 
term of the court, in the discretion of the 
court. , 

70.—Suits by or Against Incompetents.— 
Guardians ad litem to defend a suit may be ap- 
pointed by the court, or by any judge thereof, 
for infants or other persons who are under 
guardianship, or otherwise incapable of suing 





tor themselves. All infants and other persons 
so incapable may sue by their guardians, if 
any, or by their prochein ami; subject, how- 
ever, to such orders as the court or judge may 
direct for the protection of infants and other 
persons. 

71.—Form of Decree—In drawing up de- 
crees and orders, neither the bill, nor‘ answer, 
nor other pleadings, nor any part thereof, nor 
the report of any master, nor any other prior 
proceeding, shall be recited or stated in the 
decree or order; but the decree and order shall 
begin, in substance, as follows: “This cause 
came on to be heard (or to be furtner heard, 
as the case may be) at this term, and was ar- 
gued by counsel; and thereupon, upon consid- 
eration thereof, it was ordered, adjudged and 
decreed as follows, viz:” (Here insert the de- 
cree or order). 

72.—Correction of Clerical Mistakes in Or- 
ders and Decrees.—Clerical mistakes in de- 
crees or decretal orders, or errors arising from 
any accidental slip or omission, may, at any 
time before the close of the term at which 
tinal decree is rendered, be corrected by order 
ot the court or a judge thereof, upon petition, 
without the form or expense of a rehearing. 

73.—Preliminary Injunctions and Temporary 
kestraining Orders.—No preliminary injunc- 
tion shall be granted without notice to the op- 
posite party. Nor shall any temporary re- 
straining order be granted without notice to 
the opposite party, unless it shall clearly ap- 
pear from specific facts, shown by affidavit or 
by the verified bill, that immediate and irrep- 
arable loss or damage will resuit to the appli- 
cant before the matter can be heard on notice. 
In case a temporary restraining order shall be 
granted without notice, in the contingency 
specified, the matter shall be made returnable 
at the earliest possible time, and in no event 
later than ten days from the date of the order, 
and shall take precedence of all matters, ex- 
cept older matters of the same character. When 
the matter comes up for hearing the party 
who obtained the temporary restraining order 
shall proceed with his application for a pre- 
liminary injunction, and if he does not do so 
the court: shall dissolve his temporary re- 
straining order. Upon two days’ notice to*the 
party obtaining such temporary restraining or- 
der, the opposite party may appear and move 
the dissolution or modification of the order, 
and in that event the court or judge shall pro- 
ceed to hear and determine the motion as ex- 
peditiously as the ends of justice may require. 
Every temporary restraining order shall be 
forthwith filed in the clerk’s office. 

74—Injunction Pending Appeal—When an 
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appeal from a final decree, in an equity suit, 
granting or dissolving an injunction, is allow 
ed by a justice or a judge who took part in the 
decision of the cause, he may, in his discretion, 
at the time of such allowance, make an order 
suspending, modifying or restoring the injunc- 
tion during the pendency of the appeal, upon 
such terms, as to bond or otherwise, as he may 
consider proper for the security of the rights 
of the opposite party. 


75.—Record on Appeal—Reduction and 
Preparation.—In case of appeal: (@) It shall 
be the duty of the appellant or his solicitor to 
file with the clerk of the court from which the 
appeal is prosecuted, together with proof or 
acknowledgment of service of a copy on the 
appellee or his solicitor, a praecipe which shall 
indicate the portions of the record to be incor- 
porated into the transcript on such appeal. 
Should the appellee or his solicitor desire ad- 
ditional portions of the record incorporated in- 
to the transcript, he shall file with the clerk of 
the court his praecipe also within ten days 
thereafter, unless the time shall be enlarged 
by the court or a judge thereof, indicating such 
additional portions of the record desired by 
him. 

(b) The evidence to be included in the rec- 
ord shali not be set forth in full, but shall be 
stated in simple and condensed form, all parts 
not essential to the decision of the questions 
presented by the appeal being omitted and the 
testimony of witnesses being stated only in 
narrative form, save that if either party de- 
sires it, and the court or judge so directs, any 
part of the testimony shall be reproduced in 
the exact words of the witness. The duty of 
so condensing and stating the evidence shall 
rest primarily on the appellant, who shall pre- 
pare his statement thereof and lodge the same 
in the clerk’s office for the examination of the 
other parties at or before the time of filing his 
praecipe under paragraph a of this rule. He 
shall also notify the other parties or their so- 
licitors of such lodgment and shall name a 
time and place when he will ask the court or 
judge to approve the statement, the time so 
named to be at least ten days after such no- 
tice. At the expiration of the time named or 
such further time as the court or judge may 
allow, the statement, together with any objec- 
tions made or amendments proposed by any 
party, shall be presented to the court or the 
judge, and if the statement be true, complete 
and properly prepared, it shall be approved by 
the court or judge, and if it be not true, com- 
plete or properly prepared, it shall be made so 
under the direction of the court or judge and 





shall then be approved. When approved, it 
shall be filed in the clerk’s office and become a 
part of the record for the purposes of the ap- 
peal. 

(c) If any difference arise between the par- 
ties concerning directions as to the general con- 
tents of the record to be prepared on the ap- 
peal, such difference shall be submitted to the 
court or judge in conformity with the provi- 
sions of paragraph b of this rule and shall be 
covered by the directions which the court or 
judge may give on the subject. 

16.—Record on Appeal—Reduction and Prep- 
aration — Costs — Correction of Omissions.— 
In preparing the transcript on an appeal, es- 
pecial care shall be taken to avoid the inclu- 
sion of more than one copy of the same paper 
and to exclude the formai and immaterial 
parts of all exhibits, documents and other pa- 
pers included therein; and for any infraction 
of this or any kindred rule the appellate court 
may withhold or impose costs as the circum- 
stances of the case and the discouragement of 
like infractions in the future may require. 
Costs for such an infraction may be imposed 
upon offending solicitors as well as parties. 

If, in the transcript, anything material to 
either party be omitted by accident or error, 
the appellate court, cn a proper suggestion or 
its own motion, may direct that the omission 
be corrected by a supplemental transcript. 

77.—Kecord on Appeal—Agreed Statement.— 
When the questions presented by an appeal 
can be determined by the appellate court with- 
out an examination of all the pleadings and 
evidence, the parties, with the approval of the 
district court or the judge thereof, may pre- 
pare and sign a statement of the case showing 
how the questions arose and were decided in 
the district court and setting forth so much 
only of the facts alleged and proved, or sought 
to be proved, as is essential to a decision of 
such questions by the appellate court. Such 
statement, when filed in the office of the clerk 
of the district court, shall be treated as su- 
perseding, for the purposes of the appeal, all 
parts of the record other than the decree from 
which the appeal is taken, and, together with 
such decree, shall be copied and certified to the 
appellate court as the record on appeal. 

78.—Affirmation in Lieu of Oath.— Whenever 
under these rules an oath is or may be required 
to be taken, the party may, if conscientiously 
scrupulous of taking an oath, in lieu thereof 
make solemn affirmation of the truth of the 
tacts stated by him. 

79.—Additional Rules by District Court.— 
With the concurrence of a majority of the cir- 
cuit judges for the circuit, the district courts 
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may make any other and further rules and 
regulations tor the practice, proceedings and 
process, mesne and final, in taeir respective 
districts, not inconsistent with the rules here- 
by prescribed, and from time to time alter and 
amend the same. 

80.—Computation of Time — Sundays and 
Holidays.—When the time prescribed by these 
rules tor doing any act expires on a Sunday or 
legal holiday, such time shall extend to and 
include the next succeeding day that is not a 
Sunday or legal holiday. 

81.—UVhese._ Rules Effective February 1, 19138 
—Old Rules Abrogated.—These rules shall be 


in force on and after February 1, 1913, and 
shall govern all proceedings in cases then 
pending or thereafter brought, save that 


where in any then pending cause an order has 
been made or act done which cannot be chang- 
ed without doing substantial injustice, the 
court may give effect to such order or act to 
the extent necessary to avoid any such injus- 
tice. 

All rules theretofore prescribed by the Su- 
preme Court, regulating the practice in suits 
in equity, shall be abrogated when these rules 
take effect. 

Promulgated Nov. 4, 1912, to be in effect, Feb. 
1, 1913. 

Washington, D. C. 








HUMOR OF THE LAW. 


The prisoner, who proved to be weak in the 
upper story, was being tried for murder. 
Through ignorance or despair or perhaps in- 
nate truthfulness he entered a plea of guilty. 
Of course, this was not allowed to stand, and 
his counsel substituted a not guilty plea. The 
trial proceeded, extenuating circumstances were 
discovered, the prisoner’s mental condition was 
admitted, and the jury acquitted him. Then the 
judge ordered the prisoner to stand up, and 
spake as follows: 

“Sir, I don’t know whether I rpwas’ever oblig- 
ed to dismiss from custody such an immoral per- 
s0n as you are, whichever way one looks at it. 
On your own confession you are a murderer. 
The jury finds you to be a liar. And I have to 
turn you loose!’ ” 


vn a trial in a certain court in this state, 
when the witness on the stand was being sub- 
jected to a merciless cross-examination, in an- 
swering one question the witness nodded. 
Whereupon the court stenographer, who was 
crowding the limit to get it all, and could not 
see the witness, at once demanded, “Answer 
that question,” to which the witness replied: “I 
did answer it; I nodded my head.” The stenog- 
grapher, withouf a moment’s hesitation, came 
right back with: “Well, I heard it rattle, but 
could not tell whether it was up and down, or 
from side to side.”” Court took a recess.—Dock- 
et. 





WEEKLY DIGEST. 





Weekly Digest of ALL the Current Opinions of 
ALL the State and Territorial Courts of Last 
Resort, and of ail the Federal Courts. 





Alabama....19, 21, 22, 23, 29, 38, 39, 40, 4 47, 50, 
53, 56. 
III 2 cc scbanetandcthinewpeinmeangtbucasessadaemests 59 
Delaware a —csbakenseniaie ‘ x7, 45 
Florida ..... abntenpieeicd Be nicotene 
Georgia ..... nacimeatity Oh 2A, 
Saahe .......-.. Slinchageaicneh deieclubedeapia esiectigaaiee une 
Maine .......... ‘ = oan © - ina 
Maryland 24 2, 42, 48 
IUD cisdincssecinsesidsintuasennnccintsbemponcnssbsgeeuinciubasenssiobetsnetd 65 
RIN sisisnnccsicnsaa tenansdondllcccecdnntndnatiassihensesautiaatiaiceimgiachial 41 
New Jersey : 63, 70, 82 
Ean - 67, 79, 91 
New York... 58, 60, 61, 62 
Pennsylvania cictinadhciaaivaneasaae 
RU CIID oss ccins cc cteasseetncacaceidanioaneoneitatnantinianahntesgiiial 44 
Teeee............ chaeceigaehienata sr Pees 
VU. S. C. C. Ape. ile sessed cant laecninadesohane sin cikasbeaeieie 11, 12, 35 
United States D. C.....4, 5, 6, 9, 10, 13, 14, 15, 16 
25, 36, 561. 

EE Ror ee eae ee Se ERS OW mE eT E SCT TOTO 33 

3. Bailment—FEstoppel.—The rule that a 


bailee cannot plead jus tertii against his bailor 
applies to common carriers.—Perkins v, Chau- 
tauqua Traction Co., 137 N. Y. Supp. 80. 


2. Bankruptey—Chattel Mortgage.—A chattel 
mortgage on after-acquired property of a bank- 
rupt held valid under the statutes of Vermont 
as against the mortgagor’s trustee in bankrupt- 
cy if the mortgagee took possession prior to 
bankruptcy proceedings, unless the possession 
was taken to afford a preference.—In re Clough, 
U. S. D. C., 197 Fed. 185. 


3.——Composition—Where a creditor of bank- 
rupts and a bankrupt opposed a composition, 
but did not file objections to claims listed nor 
to the composition, nor request further refer- 
ence as to the advantage of the composition to 
the creditors, a confirmation of the composition 
would not be disturbed.—In re Seckler & Sil- 
verman, U. S. D. C., 197 Fed. 128. 


4.——Composition.—A creditor of a bankrupt 
held not entitled to prevent confirmation of a 
proposed composition agreement on the ground 
that the bankrupt had made a materially’ false 
financial statement to the creditor; the state- 
ment not having been made to obtain credit, 
but to obtain certain goods which were fully 
pase for—In re Sabsevitz, U. S. D. C., 197 Fed. 





Corporation.—Stockholders of a corpora- 
tion as such cannot ordinarily appear and de- 
fend involuntary proceedings against the cor- 
poration.—In re Eureka Anthracite Coal Co., U. 
8S. D. C., 197 Fed. 216. 


6. Dismissal.—The mere fact that a cor- 
poration adjudged a bankrupt may pay credi- 
tors in full is no ground for dismissal of the 
Proceeding, though an attempt has been made 
by a creditor to use the bankruptcy court in an 
improper way.—In ir? Jamaica ee. ‘amend & 
Supply Co., U. S. D. C., 197 Fed. 

7.——Jurisdiction—The ne ot Satine in 
bankruptc x against one, while action against 
him on a debt, in which he had given a replevy 
bond, is pending, does not deprive the court of 
power to — to judgment in such action 
for the debt and on the bond.—Texas Fidelity 
& Bonding Co. v. a ate State Bank of Chan- 
ning, Tex., 149 8. 779. 

8. Indorser. Sian the payee of a promis- 
sory note indorses it and afterwards pays and 
takes it up, he stands, with reference to the 
maker, as if he had never parted with it; and 
his remedy is upon the note, and not upon ac- 
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count for money paid to the use of the maker. 
—Gray v. Altman, Tex., 149 S. W. 760. 


9. Insurance.—A trustee held entitled to 
recover a life insurance policy assigned by a 
bankrapt to his wife without consideration 
while insolvent as property transferred in fraud 
of creditors—Kirkpatrick v. Johnson, U. S. D 
<., 197 Fed. 235. 

10. Preference.—Payments by a bankrupt 
corporation to a creditor held not shown to 
have been made under such circumstances as to 
give the creditor reasonable cause to believe 
that the corporation was insolvent, so as to 
render them recoverable as preferences.—Merk- 
lein v. Hurley, U. S. D. C., 197 Fed. 183. ° 

11.——Proof of Claims.—Leaving a proof of 
claim with an employee of the bankrupt’s trus- 
tee held not a filing thereof, nor to entitle the 
creditor to file it mune pro tune after the ex- 
piration of the year allowed.—In re Lathrop, 
Haskins & Co., C. C. A, 197 Fed, 164. 

12. Review.—Where facts upon which an 
order of a court of bankruptcy was based are 
not in controversy, but their legal import only, 
and the order is one of the reguiar steps in the 
bankruptcy proceedings, it is reviewable on pe- 
tition to revise in matter of law.—In re Charles 
Knoshér & Co., C..C. A. 197 Fed. 136. 

13. Sales of Assets.—Where the real es- 
tate and machinery of a bankrupt corporation, 
mortgaged to secure its bonds, will not bring 
enough to pay the bonds, if valid, and the own- 
ership and validity of the bonds and mortgage 
are contested by the trustee in bankruptcy, the 
court of bankruptcy will not order the trustee 
to sell the mortgaged property free of incum- 
brances.—In re Fayetteville Wagon-Wood & 
Lumber Co., U. S. D. C., 197 Fed. 180. 

14. Sale of Assets.—The highest bidder for 
property offered for sale by a trustee in bank- 
ruptey, who is willing and able to comply with 
the terms of the sale, is entitled to have his bid 
accepted and reported for confirmation, and to 
have it confirmed, unless the referee is of the 
opinion that the property did not bring a fair 
price, or is offered an advanced bid.—In_ re 
Simon, U. S. D. C., 197 Fed. 102. 

15. Surrender of Assets.—An order requir- 
ing a bankrupt to turn over money or property 
to his trustee is not one to compel him to make 
good any previous default, but must be based 
on evidence showing beyond a reasonable doubt 
that he has at the time such money or property 
in his possession or under his control.—In re 
Kreuger, U. S. D. C., 197 Fed. 124. 

16.——Waiver.—Creditors who appear and file 




















objections on the merits to the granting of a. 


discharge to a bankrupt thereby waive objec- 
tion to any error or irregularity in granting an 
extension of time for filing the petition.—In re 
Churchill, U. S. D. C., 197 Fed. 111. 

17. Banks and Banking—Rescission.—Where 
money is loaned by one bank to another upon 
false representations amounting to fraud, the 
contract may be rescinded and the loan becomes 
a trust fund, and, like any other trust fund, it 
may be recovered if it can be traced and is ca- 
pable of identification, and in such case it is a 
prior claim as against the general creditors.— 
-— State Bank v. Coffin, Idaho, 125 Pac. 
816. 


18. Ultra Vires.—A bank’s obligation to 
guarantee the debt of a third person, solely for 
his benefit, is ultra vires and void.—Cottondale 
State Bank v. Oskamp Nolting Co., Fla., 59 So. 
566. 





19. Bastards—General Reputation.—General 
reputation and common report in the neighbor- 
hood is admissible to prove legitimacy.—Lay v. 
Fuller, Ala., 59 So. 609. 

20. Brokersa—Dual Relation.—A broker cannot 
act in a dual relation and bind either party un- 
less it be with the consent of both parties to 
the transaction.—Liverpool & London & Globe 
Ins. Co. v. McCollum, Tex., 149 S. W. 775. 

21. Cancellation of Instruments—Jurisdiction. 
—It is no objection to a bill to cancel and re- 
scind a contract of sale that the buyer might 
gue at law for breach of warranty or for de- 
ceit—J. A. Fay & Egan Co. v. Independent 
Lumber Co., Ala., 59 So. 470. 





22. Carriers df G0ods—Estoppel.—A mistake 
of clerks of an interstate carrier held not to 
preclude recovery by the carrier of the excess 
due in case of an underpayment of freight rates. 
=a & N. R. Co. v. McMullan, Ala., 

0. 683. 


23. Limiting Liability—While a _ carrier 
may contract against some of its common-law 
liabilities, it cannot by special contract relieve 
itself of all such HMabilities, nor of the results 
of its own negligence.—Nashville, C. & St. L. Ry. 
v. Hinds, Ala., 59 ‘So. 670. 

24. Parties—An action for loss of a part of 
a shipment was properly brought in tort joint- 
ly ‘against a connecting and terminal carrier of 
the goods—New York & B. Transp. Line v. 
Lewts Baer & Co., Md., 84 Atl. 251. 

25. Chattel Mortgages—Fixtures.—A chattel 
mortgage of fixtures used in conducting a store 
and -of the stock of goods therein, or which 
shall be brought therein to conduct the busi- 
ness, which provides that the mortgagor shall, 
until default, remain in possession, is void as 
against creditors.—In re Volence, U. S. D. C., 197 
Fed. 232 

26. Commerce—lIntoxicating Liquors.—Where 
liquors are brought to Atlanta in interstate com- 
merce for delivery to a resident, who pays the 
freight and surrenders the bill of lading and 
receives an order for the delivery of the liquors, 
the contract of carriage is ended, and the carrier 
holds the goods as agent, and the consignee can 
be convicted of a violation of Code of Atlanta, 
$ 1587, though he has not taken the liquors 
from the custody of the carrier.—Shaw v. City 
of Atlanta, Ga., 75 S. BE. 486. 

27. Contracts—Defenses.—The defense that a 
contract violates a penal statute, but showing 
that defendant participated in the violation, is 
a dishonest defense, but is allowed out of pub- 
lic consideration to better secure the public 
against dishonest transactions.—Third Nat. 
Exch. Bank v. Smith, N. M., 125 Pac. 632. 

28.——Duress.—A contract may be invalidat- 
ed by duress, coercion, or intimidation; and the 
test is not so much the means, as the state of 
mind induced by the means.—Fountain v. Big- 
ham, Pa., 84 Atl. 131. 

29. Invalidity.—Where a contract is inval- 
id because of fraudulent representations, it is 
wholly void, and no part of it is binding upon 
the party defrauded.—J. A. Fay & Egan Co. v. 
Independent Lumber Co., Ala., 59 So. 470. 

30.—Lease.—A contract by a _ landowner, 
franting the use and occupation of land for a 
definite term, with the right to take brick clay 
therefrom and manufacture the same into mer- 
chantable brick, for a valuable consideration 
moving to the landowner during a_ specified 
term of years, is a lease.—Palmer Brick Co. v. 
Woodward, Ga., 75 S. BE. 480. 

31. Performance.—As against a lessee, con- 
tracting for certain elevator work, his failure 
to make payments and his bankruptcy at a 
time when the work had not been substantially 
performed would excuse the contractor from 
further performance.—McNulty Bros. v. Offer- 
man, 187 N. Y. Supp. 27. 

32. Pleading and Proof.—Where plaintiff 
relied on an oral agreement fixing the rate of 
compensation for services, and defendant proved 
a different contract specifically stating the com- 
pensation, there could be no recovery on an im- 
plied contract.—Sherley v. Sherley, Md., 84 Atl. 

33. Rescission—A party seeking the re- 
scission of a conttract for false representations 
need not prove that the party making the rep- 
resentations knew they were false.—Ogden Val- 
ley Trout & Resort Co. v. Lewis, Utah, 125 Pac. 
687. 




















34. Corporations—Dividends.—Dividends can 
lawfully be declared and distributed only out of 
the actual, legitimate net earnings of a corpora- 
tion, including the difference between the pres- 
ent value of the corporate assets and liabili- 
ties. and an insolvent corporation cannot have 
net earnings.—Mangham v. State, Ga, 75 & E. 


35. Notice.—Notice to an officer of a cor- 
poration is not such notice to it as wil affect 
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its rights, unless such notice is in regard to a 
matter coming within the officer's sphere of 
duty while attending to the business of the cor- 
poration and acquired while so acting.—McDer- 
mott v. Hayes, C. C. A., 197 Fed. 129. 


36. Courts—Practice.—In common-law, causes 
the federal court follows the laws of the states 
wherein the courts are held.—Gaugler v. Chi- 
cago, M. & P. S. Ry. Co., U. S. D. C., 197 Fed. 79. 


37. Criminal Evidence—Good Character.—Ac- 
cused’s good character when proved is to be tak- 
en into consideration in connection with all the 
other evidence in the case, and is to be given 
such weight under all the facts and circum- 
stances as the jury deem it entitled to.—State 
v. Brooks, Del., 84 Atl. 225. 


38. Criminal Law—Bigamy.—In a_ bigamy 
ease, a certified copy of records of defendant's 
former marriage, certified to in accordance with 
U. S Comp. St. 1901, p. 677, was admissible in 
evidence.—Witt v. State, Ala., 59 So. 715. 

39. Evidence.—In a prosecution for main- 
taining an unlawful drinking place, certified 
copy of the stub of internal revenue license and 
tax stamp, issued to accused, held admissible. 
—Strange ~. State, Ala., 59 So. 691. 

40. Insanity.—The statute imposing upon 
@n accused thé burden of proving the defense of 
insanity is constitutional—McGhee vy. _ State, 
Ala., 59 So. 573. 

41. Criminal Trial—Similar Offenses.—Where 
it was claimed that accused was engaged in a 
scheme to defraud, on a trial for larceny in con- 
nection with one of the transactions, proof of 
other transactions having simiiar features in- 
dicating a common design, but somewhat _ dif- 
ferent in details was admissible.—State v. Hall, 
Mont., 125 Pac. 639. " 


42. Damages—Evidence.—Where, in an ac- 
tion for breach of contract binding defendant 
to contribute to the support of plaintiff for life, 
the earning capacity of plaintiff was not shown, 
the amount of the damages could not be ascer- 
tained.—Sherley v. Sherley, Md., 84 Atl. 160. 

43. Exemplary Damages.—Exemplary dam- 
ages are allowable for a wrong maliciously per- 
petrated, or where the wrongful act is done 
knowingly, wantonly, and recklessly, under such 
circumstances as indicate that the wrongdoer 
knew that the act would probably injure per- 
sons or property, or where the act was so gross- 
ly negligent, oppressive, or fraudulent as to 
amount to malice.—Bowles v. Lowery, Ala., 59 
So. 696. 

44. Deeds—Construction.—Under the com- 
mon-law rule, a deed to G., not expressing in 
the premises on the habendum clause a convey- 
ance to her and her heirs, conveys only a life 
estate; the legal title reverting to the grantor 
at G’s death, though the warranty was to G 
and her heirs and assigns.—Sullivan v. Moore, 
8. Car., 75 S. E. 497. ‘ 

45. Divorce—Nature of Action.—An action for 
divorce is a civil action, not embraced within 
actions ex contractu or actions ex  delicto, 
though in a measure partaking of features 
Seerestertatte of both.—Cohen v. Cohen, Del., 84 
Atl. 

46. Embezsslement—Defined.—To constitute 
embezzlement, there must be both a wrongful 
conversion and a fraudulent intent; but, where 
the money of the principal is knowingly used by 
the agent for his own benefit, it is no less em- 
bezzlement because he intended to restore it.— 
Mangham v. State, Ga., 75 S. E. 512. 

47. Equity—Parties.—Though, at law, all 
parties having a joint interest must join as 
plaintiffs in equity it is sufficient if all parties 
interested in the subject-matter are before the 
court, either as complainants or respondents.— 
Seay v. Graves, Ala., 59 So. 469. 

48. Evidence—Admissions.—A letter written 
by the purchasers of coke to a third person, 
wherein they admtited having the contract with 
plaintiff, is admissible in evidence as an admis- 
sion.—Dimmi v. Hendley, Md., 84 Atl. 171. 

49. Admissibility—While testimony is in- 
admissible to alter the terms of a written con- 
tract of sale, it is admissible to show false rep- 
resentations concerning the physical character- 




















istics of the goods sold, if such representations 
constituted an inducement to the contract.— 
Doylestown Agr. Co. v. Brackett, Shaw & Lunt 
Co., Me., 84 Atl. 146. 


50. Execution—Levy and _ Satisfaction.—A 
levy on goods is a satisfaction of the exécution 
to the extent of the value of the goods, and, if 
they are lost or wasted, plaintiff's remedy is 
against the officer.—Henderson v. Planters’ & 
Merchants’ Bank, of Ozark, Ala., 59 So. 493. 


51. Forgery—Evidence.—To sustain charges 
of forgery and the utterance of forged paper, 
evidence that the accused had in his possession 
and disposed of a large number of other forged 
bills and acceptances of similar character to 
those upon which the charges are based is com- 
petent upon the questions of knowledge and in- 
tent.—Ex parte Schorer, U. S. D. C., 197 Fed. 67. 

62. WFraud—Pleading.—In an action to recov- 
er damages for fraud inducing the purchase of 
corporate stock, it is not necessary to allege 
in the complaint a restoration of or offer to 
restore what plaintiffs had received.—Stirrup 
v. Trafton, 136 N. Y. Supp. 1052. 


53. Fraudulent Conveyances—Retention of 
Possession.—If the seller’s retention of posses- 
sion is explained so as to be consistent with good 
faith and with an absolute sale, the sale is valid 
as to existing creditors.—Shaw & Shaw v. Cleve- 
land, Ala., 59 So. 534, 


54. Frauds, Statute of—Mutual Wills.—An 
eral contract to make mutual wills between 
brother and sister held void under the statute 
of frauds after the sister’s will had been re- 
voked by her subsequent marriage.—Near v. 
Shaw, 137 N. Y. Supp. 77. 


55. Part Performance.—A verbal contract 
of employment to serve as manager of a store 
for one year at a salary of $150 monthly and 2 
per cent on the gross sales was taken out of the 
statute of frauds, by full performance on the 
employee’s part and part performance by the 
employer by making the $150 monthly payments. 
—Diamond v. Jacquith, Ariz., 125 Pac. 712. 


56. Waters and Water Courses—Surface 
Water.—While a landowner, for the benefit of 
agriculture, may drain surface water upon the 
land of a lower proprietor, he cannot create new 
channels or make ditches which cast the water 
upon the lower tenant in a manner in which it 
was not accustomed to flow, and thus greatly 
injure the lower proprietor.—Walshe v. Dwight 
Mfg. Co., Ala., 59 So. 630. 

57. Wills—Burden of Proof.—Where incom- 
Petency of testatrix is established, the propon- 
ents of her will must satisfy the surrogate that 
the will is her free and deliberate act and was 
made in a lucid interval—In re Van Den Heu- 
vel’s Will, 136 N. Y. Supp. 1109. 


58. Contract for Devise.—A contract bind- 
ing one to devise property must be proved by 
an instrument in writing, or by certain and 
convincing parol evidence.—Wallace v. Wallace, 
137 N. Y. Supp. 43 

59. Intention.—The intent which the law 
implies as existing in the mind of a testator to 
dispose of all of his property need not be ex- 
pressed in terms; but it must be derivable 
aa nae will itself.—Pierce v. Root, Conn., 84 


60. Joint Will.—In the case of a joint will, 
as distinguished from mutual, separate wills, 
bequeathing or devising the property of each 
to the other and providing a scheme of disposi- 
tion upon the death of the survivor, the will it- 
self is sufficient, although perhaps not conclu- 
sive, proof of an agreement on a sufficient con- 
sideration that the survivor would carry out 
the provisions of the will.—Rastetter v. Hoen- 
ninger, 136 N. Y. Supp. 961. 


61. Testamentary Capacity. — A testato- 
may be peculiar and even insane upon some 
special topic, and yet have sufficient capacity 
to make a will.—In re Campbell’s Will, 136 N. 
Y. Supp. 1086. 

62. Testamentary Capacity.—The law is 
liberal as to testamentary capacity and dispo- 
sition and does not require too great a degree of 
intellectual capacity for an act of testamenta- 
— re Benjamin’s Will, 136 N. Y¥. Supp. 




















o 





XUM 


Rs om 2. tm este 


